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DELEGATED PLANNING APPLICATION REPORT

Ward: Kentwood

App Ref: 231537/CLP
Address: 1027 Oxford Road, Tilehurst, Reading
Proposals: Erection of two buildings containing 12 apartments pursuant to planning permission granted on appeal reference APP/E0345/A/06/2024818 

Case Officer: Nathalie Weekes
Date received (valid from): 26 October 2023      
Target Decision date: 28 February 2024


1.
SITE DESCRIPTION

The application site is located on an elevated position on the south side of Oxford Road in close proximity to the borough boundary with West Berkshire. The site is rectangular in shape with a depth of approximately 65 metres and street frontage of 31 metres. The site was previously occupied by two large detached dwellings of varying height and design, which have been demolished and the site has been cleared and is vacant. No.1025 Oxford Road consisted of a two storey Victorian dwelling with bay windows.  No.1027 consisted of a two storey dwelling of brick and tile construction, with an attached double garage to the street elevation.

The Oxford Road boundary contains a number of mature trees, including 4 lime trees that are subject to Tree Preservation Order 172/06.

Beyond the application site, the Oxford Road streetscape is characterised by large two-storey dwellings with uniform setbacks from the road with general consistency in height and design.

A car sales room and forecourt is situated directly opposite the subject site, and beyond that (to the north), lies the Chiltern Hills identified as an outstanding area of natural beauty (OANB).  
Site photos: 
Google Earth photo of site  © 2023 Inforterra Ltd & Bluesky, Imagery date 01/07/2006
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2.
PROPOSAL AND SUPPORTING INFORMATION

This Certificate of Lawfulness application seeks to confirm that the proposed development at the land is lawful following 06/00561/OUT ‘Demolish existing dwellings and erect 2 buildings containing 12 no. apartments’ allowed at appeal - granted 13/12/2006 and 07/00706/REM ‘Reserved matters application pursuant to outline consent 06/00561 (demolish existing dwellings and erect 2 no. buildings containing 12 no. apartments) for approval of details of scale, appearance and landscaping.’ granted 11/10/2007.

The ‘existing dwellings’ have been demolished on site, evidence of this is provided by the applicant and the Certificate of Lawfulness relates to the second part of the ‘original’ planning permissions for the subsequent ‘erection of two buildings containing 12 apartments, pursuant to planning permission granted on appeal reference APP/E0345/A/06/2024818’. The planning permission granted consent for "Demolition of existing dwellings and the erection of two buildings containing 12 apartments". 
No changes to the original planning permission granted at appeal are proposed. The existing lawful use as at the date of the planning permission was residential and the proposed use remains residential.
Condition for permission 06/00561/OUT (APP/E0345/A/06/2024818)
The Planning appeal was subject to Condition 1 which required:

“Details of the design, external appearance of the buildings and the landscaping of the site (hereinafter called “the reserved matters”) shall be submitted to and approved in writing by the local planning authority before any development begins and the development shall be carried out as approved”.
Condition 2 attached to the Planning Permission required:

“The development shall be begun before either (a) the expiration of three years from the date of this permission; or (b) the duration of two years from the approval of the last reserved matters to be approved, whichever is the later. The development shall be carried out in accordance with the approved plans”.
Application 07/00706/REM for reserved matters was granted on 1 October 2007 and had pre-commencement conditions attached.

The applicant has provided evidence that works were commenced and that the existing dwellings at the site have been demolished, comprising:

· A satellite image of the Land from Google Earth dated 7 January 2006 which shows the two previous dwellings at the Land.
· An extract from Google Street View from April 2009 showing that the existing dwellings had been demolished on or before that date.
· A satellite image of the Land from Google Earth date 30 May 2009, which shows that the two existing dwellings at the Land had been demolished on or before that date.

· A satellite image of the Land from Google Earth dated 6 July 2022 which shows that the two existing dwellings at the Land had been demolished and that no further work has been undertaken at the Land.

· Images demonstrate that the previous dwellings at the Land were demolished at some point prior to April 2009 and before 30 May 2009 at the latest.
· No further works have been undertaken at the Land since the demolition of the existing drawings.
Pursuant to Condition 2 attached to the Planning Permission 06/00561/OUT, the authorised development was required to be “begun” before the later of three years from the date of the Planning Permission – 13 December 2009– or two years from the date of the Reserved Matters Approval – 11 October 2009. Therefore, the Planning Permission was required to be “begun” before 13 December 2009 (the later of the two dates).

The applicant states that for the purpose of Section 56(2) of the Act, the Demolition of the existing dwellings was “comprised within the development” and has provided evidence that the ‘existing dwellings’ were demolished. Therefore the applicant is proposing that the ‘Development’ was therefore “begun” for the purpose of Condition 2 prior to the expiry date of 13 December 2009. 
A Certificate of proposed works is sought to confirm that completion of the development authorised by the Planning Permissions granted would be lawful.
Plans and documents considered

Application supporting statement, Richard Max & Co Cubitt homes development Ltd
07/00706/REM Decision Notice - Reserved matters application pursuant to outline consent 06/00561/OUT (demolish existing dwellings and erect 2 no. buildings containing 12 no. apartments) for approval of details of scale, appearance and landscaping. Permitted 11/10/2007
06/00561/OUT appeal reference APP/E0345/A/06/2024818 for ‘The demolition of existing buildings and erection of two buildings containing 12 apartments pursuant to planning permission granted on 13/12/2006
Google Earth photo of site  © 2023 Inforterra Ltd & Bluesky, Imagery date 01/07/2006
Google Earth photo of site  © 2023 Inforterra Ltd & Bluesky, Imagery date 30/05/2009

Google Earth photo of site, Imagery date 06/07/2022

Google Street view photo April 2009 showing an flattened site

Title No BK2277399 Filed Plan, Official copy on 12 October 2023 at 10:37
Title No BK231885 Filed Plan, Official copy on 12 October 2023 at 10:38

Title No BK231885 edition date 13.07.2021 Official copy of register of title 1027 Oxford Road
Title No BK2277399 edition date 13.07.2021 Official copy of register of title 1025 Oxford Road

Location plan, 26 October 2023

3. RELEVANT PLANNING HISTORY 

1025 & 1027 Oxford Road 

07/00706/REM Reserved matters application pursuant to outline consent 06/00561 (demolish existing dwellings and erect 2 no. buildings containing 12 no. apartments) for approval of details of scale, appearance and landscaping. Permitted 11/10/2007
06/00561/OUT Demolish existing dwellings and erect 2 buildings containing 12 no. apartments. Allowed on appeal APP/E0345/A/06/2024818/NW on 13/12/2006.
05/01309/OUT: Refused 10th May 2006 Demolition of existing dwellings and erection of 2 buildings comprising a total of 14 apartments (7 in each building). Dismissed at appeal APP/E0345/A/06/2021941/NW on 13/12/2006.
1025 Oxford Road

84/TP/1036: Approved 7th August 1985.

Change of use from house to private hotel and construction of dormer window. 

86/TP/358: Approved 3rd June 1986.

Single storey side and rear extension to hotel to form new kitchen and extended reception area.

86/TP/1141: Approved 13th January 1987.

Rear external fire escape stairs. 

1027 Oxford Road

84/TP/451: Approved 17th July 1984.

Four bedroom detached house with double garage.

88/TP/982: Approved 30th September 1988.

Change of use from single dwelling to staff hostel.

Summary of Consultations

No consultations were needed as they are not required for an application of this type.
RBC Enforcement – There are 2 closed cases on file relating to machinery in the garden in 2006 and portacabins on site in 2012.

RBC Legal team – Despite gaps in evidence, inconclusive evidence that demolition was authorised and a failure to provide an exact date of demolition of the original building. Based on a timeline of events established by the local authority it appears that sufficient works were undertaken to implement to planning permission. It also appear that the buildings were demolished before the Reserved Matters application was approved, the pre-commencement conditions were approved and the S106 having commenced. On balance, and on a matter of planning judgement, the Legal Team advice is that there is sufficient evidence provided for the purposes of commencement of the development in order to keep the planning permission alive and it can be considered that the development has lawfully commenced.

RBC S106 and CIL Infrastructure Monitoring Officer: confirms that the RUAP contribution was paid and has been spent; contributions for Education and Leisure however, remain outstanding at this time.  

RBC Building Control – No comments were provided at the time of writing this report.  There was/were no s80 notice(s) for the demolition of the original houses.
Relevant Planning Policy and Guidance
National Planning Practice Guidance

Town and Country Planning Act 1990 (as amended); Section 192 and Section 55 (2) (f)
Section 192 of the 1990 Act enables anyone to apply to the local authority for a decision on whether a proposed use of buildings or other land, or some operations proposed to be carried out in, on, over or under land, would be lawful for planning purposes.
The onus of proof in a Lawful Development Certificate application is firmly on the applicant. Subsection (4) of Section 192 provides that if, on an application under the sections, the local planning authority are provided with information satisfying them of the lawfulness, at the time of the application, of the use, operations or other matter described in the application, or that description as modified by the local planning authority or a description substituted by them, they shall issue a certificate to that effect; and, in any other case, they shall refuse the application.
Paragraph 8.27 of “Annex 8: lawfulness and the Lawful Development Certificate (LDC)”
 states ‘In making their decision on an application under section 192, the LPA will ask themselves the hypothetical question - "If this proposed change of use had occurred, or if this proposed operation had commenced, on the application date, would it have been lawful for planning purposes?" In doing so, they will not only consider whether the proposal would involve "development" requiring an application for planning permission, but whether it would involve a breach of any existing condition or limitation imposed on a grant of planning permission which has been acted upon, and which therefore constrains what can be done on the land.’
Town and Country Planning Act 1990 (as amended) Section 56 

Section 56(1) of the 1990 Act states ‘development shall be taken to be initiated if the development consists of the carrying out of operations, at the time when those operations are begun. Subsection 4 clarifies “material operations” are defined as: 

a) “Any work of construction in the course of the erection of a building; 

aa) Any work of demolition of a building; 

b) The digging of trenches which is to contain foundations, or part of the foundations, of a building; 

c) The laying of any underground main or pipe to the foundations, or part of the foundations, of a building or to any such trench as is mentioned in Paragraph (b); 

d) Any operation in the course of laying out or constructing a road or part of a road; 

e) Any change in the use of any land which constitutes material development.” 

The matter to be determined is solely on the basis of evidential fact and planning law. The planning merits of the use are not relevant, and therefore are not considered in the assessment of this application.

Appraisal: timeline
2006                 Enforcement investigation into machinery in the garden – no action taken

01/07/2006
 Google Earth image shown the original buildings at the site.
16/08/2006       PAC committee report stated ‘There are two large detached dwellings located on site, of varying height and design with both dwellings presently in multiple occupation’ Refused at PAC

13/12/2006        06/00561/OUT appeal reference APP/E0345/A/06/2024818 for ‘The demolition of existing buildings and erection of two buildings containing 12 apartments’ Outline allowed at appeal for Appeal B plans. A site visit was made on 13/11/2006 by the planning inspector.

December 2006 to Autumn 2007 – The buildings appear to have been demolished during this period.

22/08/2007       Neighbour letter raises concerns regarding demolition at the site in response to public consultations for reserved matters application 07/00706/REM

10/10/2007       The PAC report for 07/00706/REM states that the 2 detached dwellings on the site have been demolished. 

Building control raised no objections to the Reserved matters application.

Neighbour’s letter stated that the demolition may have caused property subsidence.

The PAC report focuses on reserved matters that need to be agreed before construction commences.

The case officer writes:

This application seeks approval for the matters reserved in the granting of outline planning permission following the appeal under reference 06/00561/OUT.  The reserved matters, those that can only be taken in account in the consideration of this application (07/00706/REM), are the scale, appearance of the development and the landscaping of the site.

With regard to Circular 01/06, appearance relates to the aspects of a building or place which determine the visual impression it makes (excluding the external built form of the development) such as materials and detailed elevational treatment; landscaping covers the treatment of private and public space to enhance or protect the site’s amenity through hard and soft measures. 

11/10/2007        07/00706/REM Decision Notice - Reserved matters application pursuant to outline consent 06/00561/OUT (demolish existing dwellings and erect 2 no. buildings containing 12 no. apartments) for approval of details of scale, appearance and landscaping. Permitted 

17/04/2008       Payment of the transport S106 was made (S106 and Infrastructure Monitoring Officer confirms that the monies were spent). The RUAP money was spent in 2008/9 on Local Safety Schemes and Pedestrianisation. Payments on occupation is still due.

02/06/2008       Pre-commencement conditions were discharged, further to letters from Cubitt Homes Developments Ltd dated 18th February 2008 and 27 May 2008 and RBC APC split decision letter dated 7 May 2008.
04/2009              Photo evidence that the buildings were demolished.

13/12/2009       Planning Permission was required to be “begun” before 13 December 2009 (the later of the two dates).

2012 – Enforcement investigation into portacabins on site – no action taken

Appraisal: assessment
With reference to the information submitted and the events above, it is evident that demolition works were undertaken on site. The question that must be addressed is whether those demolition works were lawful and whether the steps taken to implement planning permission 07/00706/REM were lawful. A Certificate of Lawfulness for the proposed erection of two buildings containing 12 apartments pursuant to planning permission granted on appeal reference APP/E0345/A/06/2024818 has been submitted to the Local Planning Authority as the applicant considers the completion of the proposed development does not require planning permission.

It is also necessary to examine whether works to implement the planning permission began within the 3 year period as specified by the time limit condition.

Pursuant to Condition 2 attached to the Planning Permission, development was required to have “begun” before the later of three years from the date of the Planning Permission 06/00561/OUT Appeal dismissal decision  – 13 December 2009– or two years from the date of the Reserved Matters Approval 07/00706/REM – 11 October 2009. Therefore, the Planning Permission was required to be “begun” before 13 December 2009 (the later of the two dates).

In this instance, the consideration is whether the original planning permission had lawfully commenced in order to proceed with the rest of the development and whether any further planning permission is required, subject to the original planning permission conditions. 
There is no record of a S80 demolition notice having been submitted to the council.
The applicant has provided details to evidence the demolition had occurred but no supporting document to provide the start date of the demolition, Local Authority records have been investigated and it is evident that the demolition occurred following the grant of the OUTLINE permission and before the reserved matters application was reported to the Planning Applications Committee as the Committee report states that buildings had already been demolished. The Pre-commencement conditions were subsequently approved. This was an unlawful act, however, the LPA, for reasons unknown, did not call this out at the time.   There is evidence that the transport RUAP S106 payment was made on 17/04/2008. Works to commence the development and demolish the ‘existing’ buildings occurred before the discharge of all 07/00706/REM Reserved Matters pre-commencement conditions. 
It is necessary to determine whether the the use or operations described in the application would be lawful, if instituted or begun at the time of the application.

The development itself is essentially in two phases, firstly the demolition and secondly the construction. Whilst the demolition took place prior to the REM application and pre commencement conditions being satisfied, the conditions themselves relate to the second phase of construction. Reserved matters and pre-commencement conditions were granted in the knowledge that the buildings had been demolished. However it is advised that if any changes to the materials or sustainability documents are now required due to a lack of availability of materials or changes in building regulations, amended discharge of conditions applications may be required before any further works commence on site.
07/00706/REM Conditions 1 and 3 have been discharged

Condition 1 

No development shall take place until samples of the materials to be used in the construction of the external surfaces of the development including all external fixtures, fittings, window frames and mortar colours and details of window and doorway reveals have been submitted to and approved in writing by the local planning authority. The development shall be carried out in accordance with the approved details. Reason: as no details have been submitted and in the interests of the visual appearance of the building and the area. RBLP Policy CUD14 - Standards of Design in Development
Condition 3

Refers to the Code for Sustainable Homes compliance.  This information has been submitted and approved, however CSH no longer exists.
There are also informatives to consider:
Other issues
The education and leisure element would still be due on occupation and subject to indexation.
Recommendation

On the balance of probabilities, it is considered that the permission is still live and the certificate can be granted.  It can be confirmed that the proposed works for the ‘The erection of two buildings containing 12 apartments would be lawful for planning purposes.
� � HYPERLINK "https://assets.publishing.service.gov.uk/media/5a78a10a40f0b62b22cbb850/321541.pdf" �https://assets.publishing.service.gov.uk/media/5a78a10a40f0b62b22cbb850/321541.pdf�








