Delegated Application Report				Target Date: 26/11/2015

Address:  Ground Floor, 27 Prospect Street, Caversham
Application No: 151736/CLE
Proposal: Certificate of lawfulness for existing use as a Hot Food Takeaway
Case Officer: Heather Banks


Introduction & Proposal
The application site comprises a terraced property near the centre of Caversham with a Kebab Shop trading on the ground floor, and residential accommodation on the two floors above. This combination of retail uses at ground level and residential above, is characteristic of the street.

[bookmark: _GoBack]The applicant asserts that the existing use of the property is a A5, Hot food Takeaway

Relevant Planning History:
97-00817-FUL – Single storey rear extension to form restaurant. Refused 11/02/1998

Relevant Planning Policy & Guidance:
Annexure 8 "Lawfulness and the Lawful Development Certificate" of Planning Circular 10/97 'Enforcing Planning Control: Legislative Provisions and Procedural Requirements" sets out the procedure for assessing applications for certificates of lawfulness:

Section 191(1) of the 1990 Act enables anyone to apply to the LPA for a decision on whether a specified existing use, operation, or failure to comply with a planning condition or limitation, which has already been carried out on land, is lawful for planning purposes. 

The onus of proof in a LDC application is firmly on the applicant. Subsection (4) of section 191 provides that if, on an application under the section, the LPA are provided with information satisfying them of the lawfulness, at the time of the application, of the use, operations or other matter described in the application, or that description as modified by the LPA or a description substituted by them (see paragraph 8.35 below), they shall issue a certificate to that effect; and, in any other case, they shall refuse the application’.

Para 8.3 states, ‘by virtue of section 191 (2), uses and operations are "lawful" if no enforcement action may be taken against them and they are not in contravention of any enforcement notice which is in force. And, by virtue of section 191(3), a failure to comply with any condition or limitation subject to which planning permission has been granted is "lawful" if the time for taking enforcement action in respect of the failure has expired and it does not constitute a contravention of any enforcement notice or breach of condition notice which is in force.’



Consultation Responses:
· RBC Legal Section did not respond to consultation
· RBC Planning Enforcement has nothing in their records for this address.
· RBC Business Rates has no objections.
· RBC Environmental Health made no comments.

Submitted Evidence
The applicant supplied the following drawings, received on 29th September 2015:

Site Location Plan
Drawing No: PS-0915-GF – Ground Floor Plan

The following information has also been considered:

Rates Bill 						dated 15/03/15
Reading Borough Council Non-Domestic rate demand notice

RBC Business Rates letter 				dated 28/07/15
-states records show that the trading name of the account has been Caversham Kebab House since 1995

Landlord confirmation of tenure of tenant	dated 06/08/15
Landlord confirms tenant has traded as Caversham Kebab since 1995

Invoice						dated 15/09/15

Profit and loss details				for 2012, 2013 and 2014

Bank statement					for July 2015 and August 2015

Building Insurance					dated 08/05/15

Bills							dated 30/01/15, 30/05/15, 06/07/15

Confirmation of notification of Landlord	dated 04/09/15

A site visit undertaken by the planning officer on 20th October 2015 confirmed the property is currently in use as Caversham Kebab House

Assessment:
The applicant has submitted a RBC business rates letter, dated 28/07/2015, stating that the RBC business rates records show that the trading name of the account linked to 27 Prospect Road has been Caversham Kebab House since 1995. The same trading name and occupancy duration has been confirmed by the landlord of the premises, Mr Jack Album. In a letter dated 05/08/2015 the landlord confirms that his tenant Mr and Mrs A. Genjelian have traded as Caversham Kebab since 1995.

Whilst the other evidence submitted by the client confirms that the ground floor of the property is currently in use as Caversham Kebab House, it does not include details which demonstrate that the property has been used in this way for a period of at least 10 years.

The Council’s Business Rates, the Council’s Legal Section and the Council’s Environmental Health section have all confirmed that they have no objection to the granting of a Certificate of Lawfulness. The Council’s Enforcement Section has confirmed that no investigations have been carried out regarding the use of the application premises.

On review of the planning history of this site, it was found that in planning application 97-00817-FUL (Single storey rear extension to form restaurant. Refused 11/02/1998), the current use of the property was stated as A3 Takeaway and the name of the applicant was Mr A Genjelian.

In the absence of information or evidence to contradict or make the applicant’s version less probable, on balance, it is considered that the ground floor of 27 Prospect Street has operated as a Hot Food Takeaway for a period exceeding 10 years and is therefore immune to enforcement action. It is therefore considered a Certificate of Lawfulness for purposes under the A5 Use Class, for which the current use as a takeaway would fit within, should be granted.

Recommendation
Issue Certificate of Lawfulness
