DELEGATED APPLICATION REPORT - CERTIFICATE OF LAWFULNESS

APPLICATION NUMBER: 161425/CLE
SITE: 61-73 Loverock Road
DESCRIPTION OF USE OR DEVELOPMENT

Certificate of Lawfulness for existing use of site for MOT Testing.
SITE HISTORY

· 86/TP/471.  Change of use from warehousing (Class X) to general industry (Class IV).  Granted.

· 880308 (88-01237-FUL).  INSTALLATION OF ONE 17` LIQUID NITROGEN STORAGE AND FREEZING TUNNEL.  Granted.
· 920177 (92-00611-FUL).  Office extension to food packaging/processing unit.  Granted.
· 920308 (92-00103-FUL).  Erection of security fencing to service yard/loading area.  Granted.

67 Loverock Road
· 992089 (99-00375-FUL).  CHANGE OF USE FROM B1 LIGHT INDUSTRIAL TO VEHICLE REPAIRS.  Granted.

POLICY GUIDANCE

Section 10 of the Planning and Compensation Act 1991 established a procedure that enables anyone who wishes to do so, to apply to the local planning authority to determine whether a proposed use or operation, or an existing operational development or an existing use of land, or any other matter constituting a failure to comply with any condition or limitation subject to which planning permission has been granted, is lawful, and if so, be granted a certificate to that effect.

A Lawful Development Certificate is a legal document stating the lawfulness of past, present or future development. If granted by the local planning authority, the certificate means that enforcement action cannot be carried out to the development referred to in the certificate. However, the certificate will not protect from enforcement action by the planning authority if the specified use or development is then changed 'materially' without a planning application for it. 

The certificate is not a planning permission. The planning merits of the use, operation or activity in the application are not relevant. The issue of a certificate depends entirely on factual evidence about the history and planning status of the building or other land and the interpretation of any relevant planning law or judicial authority. The responsibility is on the applicant to provide evidence to support the application. 

The NPPG states that “In the case of applications for proposed development, an applicant needs to describe the proposal with sufficient clarity and precision to enable a local planning authority to understand exactly what is involved.  In determining an application for a prospective development under section 192 of the Town & Country Planning Act a local planning authority needs to ask “if this proposed change of use had occurred, or if this proposed operation had commenced, on the application date, would it have been lawful for planning purposes."

RESPONSE TO CONSULTATIONS

The Council’s Legal Section confirm that, as MOT testing is considered to fall within Use Class B2, then prima facie it is authorised by the 1986 planning permission unless:-

· The Planning Permission has been abandoned (which appears not to be the case) or

· The Planning Permission excludes by condition MOT Testing.
ANALYSIS OF EVIDENCE

Planning permission was granted in 1986 for the use of the site for general industrial purposes, which fell within Class IV of the 1972 Use Classes Order.  Class IV became Class B2 (General Industry) of the present Use Classes Order.  MOT testing is considered to fall within Use Class B2.
Further to the response from the Council’s Legal Section, a site visit has been undertaken that confirms that MOT testing has commenced at the site.  The planning permission does not appear to have been abandoned at any point.  The 1986 planning permission does not exclude MOT Testing.  The use of the site for the purposes of MOT testing is therefore considered to be lawful.
RECOMMENDATION

Issue Certificate of Lawfulness.
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