


DELEGATED APPLICATION REPORT - Application No.: 170880/VARIAT
Address: 51 Wokingham Road (Perfect Fried Chicken)
Proposal: Change of use at ground floor from A1 retail to Internet Cafe (A3 restaurant) without complying with condition 4 to change opening hours 
Case officer: Alison Amoah

Site Description, Surrounding Area and Background:
The site is located within the Wokingham Road district shopping centre.  The surrounding area comprises a mixture of commercial and residential uses.
  
It has permission for an internet café with ancillary take-away use for the hours of 8:00 to 01:00 Monday to Saturday and 8:00-00:00 Sundays and Bank Holidays.  This was originally approved under 01/00458/FUL, varied under 02/01162/VARIAT, to allow ancillary take-away use to the internet café, and varied under 07/00910/VARIAT, to extend the hours from the originally approved 8:00 to 23:30 Mondays to Saturdays and 13:00 to 22:30 on Sundays or Bank Holidays.

However it should be noted that:
a) There does not appear to be any internet café function at present; it is essentially a café with takeaway use with home delivery service; and
b) The Planning Statement submitted with this application states “Currently, the business operates with trading hours between 10:00 and 01:00”, but the premises’ own website shows the hours for the café/takeaway as 13:00-15:00 and 18:00 to 4:00 7 days a week and for ordering takeway 10:00 till late 7 days a week.  

The premises was granted a licence (LP8000170 - 22/10/10) for the playing of recorded music from 8:00 to 1:00 Monday-Saturday and 8:00 to midnight on Sunday.  The hours for the provision of late night refreshment is from 23:00 until 2:30 seven days a week. The licence is clear that “if planning permission is not granted then the licensable activities and opening times will revert to ceasing at 1:00 Mon-Saturday and 24:00 on Sunday.

Proposal: 
The original proposal was to vary condition 4 of permission 01/00458/FUL (varied by 02/01162/VARIAT and 07/00910/VARIAT) to extend the operational hours of the premises to be: 10:00 – 3:00 Sunday to Friday and 10:00 – 4:00 on Saturdays.  

Amended times were submitted on 5th July 2017, in order to align with the current Licence, i.e. opening until 2:30 7 days a week.

Plans considered: 
· Location Plan, received 1st June 2017

Other Documents:
· Planning Statement, prepared by Charterhouse Planning, received 1st June 2017

Relevant Planning History: 

01/00458/FUL (Civica Ref: 010274) - (Amended description) Change of use at ground floor from A1 retail to Internet Cafe (A3 restaurant) – Approved 10/10/01

02/00340/ADV (Civica Ref: 020713) - 1 roundal logo sign above door and 2 lozenge shaped light boxes showing company name – Approved 14/5/02

02/00341/FUL (Civica Ref: 020714) - Shopfront for Internet café – Approved 23/7/02

02/01162/VARIAT (Civica Ref: 021276) - Variation of condition 3 from approved application 01/00458/FUL, to allow take away facilities at the site (ancillary to the existing Internet cafe use) – Approved 12/11/02

07/00910/VARIAT (Civica Ref: 071318) - Relaxation of Condition 4 of planning permission 01/00458/FUL to extend opening hours of internet cafe (currently 08.00-23.30 Monday to Saturday and 13.00-22.30 Sundays) to 08.00-01.00 Monday to Saturday and 08 .00-00.00 Sundays with ancillary take-away use (as approved under 02/0 1162/VARIAT) – Approved 31/8/07

10/01901/VARIAT (Civica Ref: 101947) - AMENDED DESCRIPTION: Operation of the development permitted by 07/00910/VARIAT (being: Relaxation of Condition 4 of planning permission 01/0 0458/FUL to extend opening hours of internet cafe (currently 08.00-23. 30 Monday to Saturday and 13.00-22.30 Sundays) to 08.00-01.00 Monday to Saturday and 08.00-00.00 Sundays with ancillary take-away use (as approved under 02/01162/VARIAT)) without complying with Condition 1 of the 07/00910/VARIAT permission. (New condition to allow the preparation and sale of food until 3am 7 days a week) – Refused 6/1/11

11/00654/VARIAT (Civica Ref: 111312) - Operation of the development permitted by 07/00910/VARIAT (being: Relaxation of Condition 4 of planning permission 01/00458/FUL to extend opening hours of internet cafe (currently 08.00-23.30 Monday to Saturday and 13.00-22.30 Sundays) to 08.00-01.00 Monday to Saturday and 08.00- 00.00 Sundays with ancillary take-away use (as approved under 02/01162 /VARIAT)) without complying with Condition 1 of the 07/00910/VARIAT permission. (New condition to allow the preparation and sale of food until 3am 7 days a week) (Resubmission of 10/01901/VARIAT – Refused 21/6/11

Consultation Responses: 
Odds no 41-69, evens, 130-148 Wokingham Road, odd 1-25 Grange Avenue, even 2-8 Grange Avenue, and 2 & 6 Crescent Road were consulted.  One objection and one letter of support were received as follows:

· Objection is based on the unacceptable noise level for residents living on Wokingham Rd and the corners if Crescent Rd and Grange Avenue. It is already extremely disruptive.
· I have never been disturbed directly from anyone that has come from or visited the establishment and have never noticed excess rubbish left in the street.

I have always found the owners very respectful, kind and peaceful along with their staff and can say without hesitation that all residents in the local vicinity would say the same.

Two letters of support were submitted by the applicant as part of the Planning Statement from 51a Wokingham Road and 3 Grange Avenue.
Environmental Protection & Nuisance: 
I have considered the above change of use to allow a change of opening hours until 0300 Monday to Friday and 0400 Saturday.  The information submitted with the application is insufficient. I have concerns about noise from people visiting the premises, from vehicle deliveries and noise and fumes from the extract system.

Noise generating development
A noise assessment has not been submitted with the application and therefore I cannot determine the likely noise impact of the proposal and whether the proposals are acceptable.  I therefore recommend refusal unless a noise assessment can be submitted and considered by us before the application is determined. 

Alternatively the following condition could be attached to consent, however it is possible that the criteria would be met with the plant specifications proposed in this application and a new application may need to be made at a later date for alternative plant / location.

Recommended Condition - BS4142 Noise assessment – to be submitted
Kitchen Extraction – odour
In addition to concerns about noise, cooking odour is often a significant problem in commercial kitchens and therefore the applicants must provide an assessment of the likelihood of odours based on the proposed cuisine and a statement of how the proposals will ensure that odour nuisance will be prevented. Reference must be made to the Defra Guidance on the Control of Odour and Noise from Commercial Kitchen Exhaust Systems (January 2005). 

The following condition could be attached to consent, however it is possible that the criteria cannot be met with the plant specifications proposed in this application and a new application may need to be made at a later date for alternative plant / location.

Condition
No development shall take place until an odour assessment has been carried out.

RBC Licensing: 
Whilst we would have no concern over the premises change of use, we would be extremely concerned with the proposed extension of hours and the effect this could potentially have on local residents. We have observed on occasions that the premises has been trading in breach of its licensing and planning permissions until the time they are now requesting (3am). Most recently in March and April 2017, the premises were observed open until at least 4am. Checking our records as far back as 2014, the premises were observed open past 1am. Their own page on google also states they are open until 3am.

Under the Licensing Act 2003 we would be looking at preventing public nuisance and preventing crime and disorder - amongst other things. There does not have to have been public nuisance or crime and disorder for us to be able to do this. We would look to prevent it from happening in the first place. A recent inspection of the premises found them in breach of numerous licence conditions which is an offence under the Licensing Act. Police were called to attend the premises in March this year and officers saw the premises open past 1am in April of this year.

The licence holders are therefore, already trading in breach of their licensing and planning permissions and numerous warnings from us have failed to get them to adhere to their obligations.

I note in the planning statement reference is made to other late night premises in Wokingham Road and an assertion is made that they cause no issues. This is incorrect. We have noise complaints relating to one premises and the operation of it past 3am - including the use of delivery bikes. Another premises also has the same issues of non compliance as outlined above for 51 Wokingham Road.

The premises are poorly run in terms of compliance and we would have significant issues with the proposed extension of hours due to the impact it would have on local residents; the cumulative effect of having so many premises open that late and the potential for public nuisance and the fact that crime and disorder has occurred at the premises when they were open illegally.

Equality Act 2010:
In determining this application the Council is required to have regard to its obligations under the Equality Act 2010. However, there is no indication or evidence (including from consultation on the application) that the protected groups identified by the Act have or will have different needs, experiences, issues and priorities in relation to this particular planning application.  Therefore in terms of the key equalities protected characteristics it is considered there would be no significant adverse impacts as a result of the development.

Relevant Planning Policy and Guidance:
Section 38(6) of the Planning and Compulsory Purchase Act 2004 requires that proposals be determined in accordance with the development plan unless material considerations indicate otherwise.  Material considerations include relevant policies in the National Planning Policy framework (NPPF) - among them the 'presumption in favour of sustainable development'.

The following local and national planning policy and guidance is relevant to this application:
National Planning Policy Framework
National Planning Guidance

Reading Borough Local Development Framework Core Strategy Document, 2008 (altered 2015). 
Policy CS34: Pollution and Water Resources

Reading Borough Local Development Framework: Sites and Detailed Policies Document (2012, altered 2015)
Policy DM4: Safeguarding Amenity

APPRAISAL:

The amended application seeks permission for the operational hours to be until 2:30 7 days a week, which is a similar time to that refused under 10/01901/VARIAT and 11/00654/VARIAT.  

Although, as set out in the submitted Planning Statement the National Planning Policy Framework has been adopted since those decisions and there have been new local planning policy documents, there are no specific policy changes which affect allowing the extension of the hours.  The Applicant’s case is that the presumption in favour of sustainable development and their opinion that extended opening hours will enhance the vitality of the local centre mean that permission should be granted.  However, the principal matter still remains, which is whether extending the hours would have the potential for noise and disturbance to nearby residents.  The Officer’s view is that there has been no change in circumstances of the site or the surroundings which would lead to a different conclusion on this matter to the previous applications.    Objections have been raised by a local resident, and Environmental Protection and Nuisance with regard to noise, and the latter with regard to odour too.

The Applicant highlights other sites on Wokingham Road, as was done as part of the previous application, which open until the early hours including Chicken Base (No. 142 Wokingham Road) which opens 10:00 - 05:00, Istanbul Grill (No.77 Wokingham Road) which opens 15:00 – 03:00 and Domino’s Pizza (No. 95 Wokingham Road) which opens between 11:00 – 05:00.  There are no formal permissions for some of these uses, or hours of use.  As an example no.77 was subject of a refusal and appeal (dismissed 2006).  In the Inspector’s decision letter, and of direct relevance to the consideration of the application site, he stated that “the intermittent nature of disturbance through the night, at a time which most people would be likely to be asleep and residents may reasonably expect quietness would in my view be unduly intrusive”.  He also stated that the existence of a licence does not outweigh harm.  

The fact that no enforcement action has been taken is not justification to allow additional hours for the application site.  The potential for noise and disturbance remains and there are no changes to the circumstances of the site or surroundings since those decisions that would justify a relaxation.  Indeed the response from the Licensing team identifies matters which are relevant and material to the consideration of this application, and they provide evidence that there have been issues with regard to noise and disturbance as well as crime and disorder not only at the application site but issues with other premises too.  

The fact that there is an existing license for up to 2.30am does not prejudice the ability of the local planning authority to make a different decision under planning legislation.  It is considered that there is sufficient evidence to demonstrate that there would be likely to be detrimental effects on residential amenity from extending the hours. 
 
RECOMMENDATION:

REFUSE

1) The proposed extension to the opening hours of this premises would be likely to have an unduly detrimental effect on the amenities of nearby residential properties in terms of noise and disturbance including from people visiting the premises, vehicle deliveries, home delivery vehicles, and from the extract system, and fumes.  As such the proposal is contrary to Policy CS34: Pollution and Water Resources, of the Core Strategy (2008, altered 2015), and Policy DM4: Safeguarding Amenity, of the Sites and Detailed Policies Document (2012, altered 2015).

Informatives:

1) [bookmark: _GoBack]The assessment of this application is based on the submitted Planning Statement, received 1st June 2017
2) The decision to refuse planning permission follows the positive and proactive consideration of the issues raised by this application, which has been dealt with within the prescribed target. 

  



