


DELEGATED APPLICATION REPORT - CERTIFICATE OF LAWFULNESS


APPLICATION NO: 171276/CLE

ADDRESS: 51 Erleigh Road, RG1 5NB

CASE OFFICER: Alison Amoah

DESCRIPTION OF USE OR DEVELOPMENT:
Use of basement as a two bedroom flat for more than four years.

SITE DESCRIPTION:
The application site is a four storey (including basement) mid terrace property on the northern side of Erleigh Road.  The surrounding area is predominantly residential.  

A site visit undertaken on 6th October 2017 confirmed that the basement of the property, accessed from the front, is currently an independent flat.  It has two bedrooms an open kitchen/living area and a bathroom with rear access to the garden.

SITE HISTORY:
None.

POLICY GUIDANCE:
Section 10 of the Planning and Compensation Act 1991 established a procedure that enables anyone who wishes to do so, to apply to the local planning authority to determine whether a proposed use or operation, or an existing operational development or an existing use of land, or any other matter constituting a failure to comply with any condition or limitation subject to which planning permission has been granted, is lawful, and if so, be granted a certificate to that effect.

[bookmark: _GoBack]A Lawful Development Certificate is a legal document stating the lawfulness of past, present or future development. If granted by the local planning authority, the certificate means that enforcement action cannot be carried out to the development referred to in the certificate. However, the certificate will not protect from enforcement action by the planning authority if the specified use or development is then changed 'materially' without a planning application for it. 

The certificate is not a planning permission. The planning merits of the use, operation or activity in the application are not relevant. The issue of a certificate depends entirely on factual evidence about the history and planning status of the building or other land and the interpretation of any relevant planning law or judicial authority. The responsibility is on the applicant to provide evidence to support the application. 

The NPPG states that “The applicant is responsible for providing sufficient information to support an application.  In the case of applications for existing use (section 191 of the Town and Country Planning Act 1990), if a local planning authority has no evidence itself, nor any from others, to contradict or otherwise make the applicant’s version of events less than probable, there is no good reason to refuse the application, provided the applicant’s evidence alone is sufficiently precise and unambiguous to justify the grant of a certificate on the balance of probability”.

SUBMITTED EVIDENCE:
The applicants have submitted the following information/evidence in support of their application, all received 31st July 2017, unless otherwise stated:
1) Location Plan - Existing Site and Location Plans – Drawing no: PL-01
2) Proposed Plans - Drawing no: PL-06, received 30th August 2017
3) Assured Shorthold Tenancy Agreement for period 29/12/2015 to 28/6/2016
4) Assured Shorthold Tenancy Agreement for period 04/03/2014 to 03/09/2014
5) Assured Shorthold Tenancy Agreement for period 04/04/2013 to 03/10/2013
6) Assured Shorthold Tenancy Agreement for period 04/04/2011 to 03/09/2011
7) Domestic [electrical] Installation Condition Report dated 14/3/2013 [with inspection recommended for period of not more than 5 years hence]
8) Domestic [electrical] Installation Condition Report dated 21/2/2017
9) Landlord Gas Safety Record dated 19/12/2012
10) Landlord Gas Safety Record dated 13/12/2013
11) Landlord Gas Safety Record dated 13/12/2014
12) Landlord Gas Safety Record dated 13/12/2015
13) Energy Performance Certificate, date of assessment 4th September 2011, date of certificate 25th September 2011

RESPONSE TO CONSULTATIONS:
Legal – Agree with officer recommendation.

Enforcement – Confirmed that there is no information relevant to this application in planning enforcement records.

Council Tax – Confirmed that council tax records do show the basement flat as being separately banded for council tax purposes since 01.07.2003.
 
Building Control – Stated that the development is unauthorised under the Building Regulation, but that they are statute barred from taking enforcement action if the works have been completed for more than two years.

Electoral Services – Have records dating back to 2005 for a basement flat, with residents registered on the electoral roll in 2005, 2007-8, 2011-12, 2015-17.

ANALYSIS OF EVIDENCE:
The applicant has submitted a lawful development certificate to establish the use of the basement of the property as a two bedroom flat, which has been ongoing for more than 4 years.   

Although the tenancy agreements do not cover a continuous period the Applicant has advised that as the agreements are assured shorthold that after the first 6 month period these become rolling tenancies and new ones are only issued if there are new tenants and/or the rent increases.  The names on the agreements seem to be consistent with this.  

The Council Tax and Electoral Services records do suggest that the basement of the property has been in use as a two bedroom flat at least back until 2003. 

Having regard to the foregoing it is considered, on the balance of probability, that the property known as 51 Erleigh Road (basement flat), Reading, RG1 5NB has been in use as a two bedroom flat for a period in excess of 4 years. In these circumstances, it is considered appropriate to grant a certificate of Lawfulness to that effect.  


It is considered that the evidence provided by the applicant and further supported by responses to consultation demonstrates that Section 191 of the Town and Country Planning Act 1990 (as amended) and the requirements of Circular 10/97 'Enforcing Planning Control: Legislative Provisions and Procedural Requirements' Annex 8 - Lawfulness and the Lawful Development Certificate are met.  Therefore the Local Planning Authority will, on this occasion, issue the applicant with a Certificate of Lawfulness for the existing use, as marked in black on the attached Plan.

RECOMMENDATION:

GRANT Certificate. 
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