DELEGATED APPLICATION REPORT - CERTIFICATE OF LAWFULNESS      

APPLICATION NUMBER: 180690                       Target Date: 25/6/18

SITE ADDRESS: 8 The Beeches 

PROPOSAL: Certificate of lawful development application for a new 1m high brick pillar, dropped kerb to provide a new access onto The Beeches and associated driveway with gully for drainage within the site.  

CASE OFFICER: Julie Williams

SITE DESCRIPTION & PROPOSAL: The site is detached two storey dwellinghouse set in a group of two other houses all accessed off The Beeches via a shared drive. The Beeches is a short adopted road, off Elsley Road, serving 5 other dwellings. 

The applicant has been granted a licence to have a dropped kerb installed to allow access directly from The Beeches. The application originally sought confirmation that the new access, associated changes to this boundary and area of hardstanding would not require planning permission to be granted by the local planning authority with a second part of the application seeking confirmation that the provision of 1.8m high gates and adjoining in-fill panels adjacent to the shared circulation area would not require planning permission. 

On advice that the second part would breach a planning condition the applicant has now (17/5/18) agreed to delete this from the application.  

When determining an application for lawful development the local planning authority can amend the description of development as required to make clear what works are involved with the applicants agreement. The above description has been agreed with the applicant.    

PLANS SUBMITTED: A number of illustrative drawings were submitted as follows:
The Beeches elevation
The internal circulation area elevation
Part 1 New drop kerb & driveway/parking plan
Part 2 New gate/fence plan 
All received 30/4/18. 

Part 1 New drop kerb & driveway/parking plan - Amended plan to reduce height of pillar to 1m received con 2/5/18.

RELEVANT PLANNING HISTORY OF THE SITE: The 3 houses were allowed on appeal (APP/E0345/A/00/1050421) against the refusal of planning application 99/01149/FUL). Permitted development rights were not removed but Condition 10 stated that:

The areas shown on the submitted drawings for the parking, turning and circulation of vehicles shall be constructed and kept available for such use at all times. No development whether or not permitted by the Town & Country Planning (General Permitted Development) Order 1995 shall be carried out on such areas or in such a position to restrict access to such facilities. 
CONSULTATIONS: The Council’s Planning Solicitor was asked to comment on whether the proposed works referred to in part b above would be in breach of planning condition 10, which was included in the Inspector’s Appeal Decision letter and is shown above. The Planning Solicitor’s comments are:

I have read the Decision Letter and re-read the relevant condition 10. The Decision Letter does not really help in the interpretation of the condition but I think the condition has two purposes namely:-
1.   No development at all (whether PD or otherwise) is to be carried out inside the area shown on the approved drawing 
2.  Development can be permitted outside the area shown on the approved drawing provided it is in such a position that it does not restrict access to the circulation/parking area.
but having seen the attached plans (the drawing referred to in the planning condition) the outcome is different.
Condition 10 applies to the parking, turning and circulation areas and that means it covers what has been described as the shared access and the parking and circulation areas.
The new gate and part fence shown on what has been marked “Final Development Plan” demonstrates that it falls foul of Condition 10 and thus the Certificate cannot be issued for this part of the proposal. If the applicant wishes to continue an application for express planning permission will be required.

RELEVANT PLANNING POLICY AND GUIDANCE: Section 10 of the Planning and Compensation Act 1991 established a procedure that enables anyone who wishes to do so, to apply to the local planning authority to determine whether a proposed use or operation, or an existing operational development or an existing use of land, is lawful, and if so, be granted a certificate to that effect.

The NPPG states that “In the case of applications for proposed development, an applicant needs to describe the proposal with sufficient clarity and precision to enable a local planning authority to understand exactly what is involved. In determining an application for a prospective development under section 192 of the Town & Country Planning Act a local planning authority needs to ask “if this proposed change of use had occurred, or if this proposed operation had commenced, on the application date, would it have been lawful for planning purposes." Officers have amended the description of the proposed development to describe more accurately the work intended.

A Lawful Development Certificate is a legal document stating the lawfulness of past, present or future development. If granted by the local planning authority, the certificate means that enforcement action cannot be carried out to the development referred to in the certificate. However, the certificate will not protect from enforcement action by the planning authority if the specified use or development is then changed 'materially' without a planning application for it.  The certificate is not a planning permission. The planning merits of the use, operation or activity in the application are not relevant.


APPRAISAL: The application must be assessed to ensure that it complies with the conditions of Schedule 2 of The Town and Country Planning (General Permitted Development)(England) Order 2015 as set out in: 

Part 1 - Development within the curtilage of a dwellinghouse
Class F – creation of hard surfaces incidental to the enjoyment of a dwellinghouse. 

Part 2 - Minor operations 
Class A – gates, fences, walls etc, and
Class B - means of access to a highway

Assessment
Class F of Part 1 permits development consisting of—
(a) the provision within the curtilage of a dwellinghouse of a hard surface for any purpose incidental to the enjoyment of the dwellinghouse as such; or
(b) the replacement in whole or in part of such a surface.
Subject to the dwellinghouse not having been granted by virtue of Class M, N, P or Q of Part 3 of this Schedule (changes of use).  

Other relevant conditions include: 
(a) the hard surface would be situated on land between a wall forming the principal elevation of the dwellinghouse and a highway, and
(b) the area of ground covered by the hard surface, or the area of hard surface replaced,
would exceed 5 square metres and either the hard surface is made of porous materials, or provision is made to direct run-off water from the hard surface to a permeable or porous area or surface within the curtilage of the dwellinghouse.  

Officer Note: The exiting dwelling was granted planning permission as a new development and the details submitted confirm that provision will be made to drain the area within the grounds of the house so the proposed development complies with Class F.   

Class A of Part 2 permits development consisting of -
the erection, construction, maintenance, improvement or alteration of a gate, fence, wall or other means of enclosure as long as the height of any gate, fence, wall or means of enclosure erected or constructed adjacent to a highway used by vehicular traffic would, after the carrying out of the development not exceed 1 metre above ground level;
In other areas the height of any other gate, fence, wall or means of enclosure erected or constructed should not exceed 2 metres above ground level; 

Officer note:  The proposed pillar on the Beeches frontage is shown to be below 1 metre in height on amended plans received on 2nd May so would comply with Class A. 

However, while the gate and fences within the site would meet the height criteria planning condition 10 of the original allowed appeal decision prevents any development from taking place in the area used for access, turning and parking with the intention of keeping all of this area unenclosed and therefore the proposed gates and fence here would appear to be in breach of this condition – see legal advice above. 

On advice from officers the applicant has agreed to delete this second part from the proposed development application. 

Class B of Part 2 permits development consisting of – 
the formation, laying out and construction of a means of access to a highway which is not a trunk road or a classified road, where that access is required in connection with development permitted by any Class in this Schedule (other than by Class A of this Part). 

Officer note: The Beeches is not a trunk road or a classified road and the access is required in connection with a dwelling that has planning permission. Class B is met. 

CONCLUSION: The amended proposal has been assessed against the provisions of Schedule 2 of The Town and Country Planning (General Permitted Development) (England) Order 2015 under Part 1,Class F, which relates to hard surfaces incidental to the enjoyment of a dwellinghouse and Part 2 Class A which relates to gates, fences, walls etc, and Class B - means of access to a highway. 

[bookmark: _GoBack]It can be confirmed that if the proposed development of a new 1m high brick pillar, dropped kerb to provide a new access onto The Beeches and associated driveway with gully for drainage within the site had commenced on the application date it would have been lawful for planning purposes on the basis of the drawings received on 30/4/18 and 2/5/18. Therefore the Local Planning Authority can issue the applicant with a Certificate of Lawfulness. 

Recommendation: Grant Certificate as set out above with standard informatives about works in the highway, encroachment and not damaging verges. 
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