Delegated Application Report





Target Date: 24/07/2018



Extended Target Date: 02/11/2018
Address: 6 Savernake Close, Tilehurst, Reading
Application No: 180631/CLE
Proposal: Certificate of Lawfulness for Existing use of property as 2 flats (Flat B 1 x 1 bedroom and Flat C 1 x 1 bedroom both ground floor)
Case Officer: Claire Ringwood

Site Description

The application site is a two storey link-detached property with an attached side garage.  The surrounding area is predominantly residential.  
A site visit was undertaken by the planning officer on 2nd August 2018.  The property was in the configuration shown on the floor plans submitted on 13th April 2018.  
Description of Use or Development

The application was originally submitted for the existing use of the property as 3 flats (1 x 2 bedroom flat to the first floor and 2 x 1 bedroom flats to the ground floor and what was previously the garage).
The proposal has been amended to exclude Flat A (first floor 2 bedroom flat) as the use was discontinued for a 7 week period and therefore a continuous use could not be proved.  The proposal now relates only to Flats B and C which are both on the ground floor.
Relevant Planning History

None.
Relevant Planning Policy and Guidance

Section 10 of the Planning and Compensation Act 1991 established a procedure that enables anyone who wishes to do so, to apply to the local planning authority to determine whether a proposed use or operation, or an existing operational development or an existing use of land, or any other matter constituting a failure to comply with any condition or limitation subject to which planning permission has been granted, is lawful, and if so, be granted a certificate to that effect.

A Lawful Development Certificate is a legal document stating the lawfulness of past, present or future development. If granted by the local planning authority, the certificate means that enforcement action cannot be carried out to the development referred to in the certificate. However, the certificate will not protect from enforcement action by the planning authority if the specified use or development is then changed 'materially' without a planning application for it. 

The certificate is not a planning permission. The planning merits of the use, operation or activity in the application are not relevant. The issue of a certificate depends entirely on factual evidence about the history and planning status of the building or other land and the interpretation of any relevant planning law or judicial authority. The responsibility is on the applicant to provide evidence to support the application. 

The NPPG states that “The applicant is responsible for providing sufficient information to support an application.  In the case of applications for existing use (section 191 of the Town and Country Planning Act 1990), if a local planning authority has no evidence itself, nor any from others, to contradict or otherwise make the applicant’s version of events less than probable, there is no good reason to refuse the application, provided the applicant’s evidence alone is sufficiently precise and unambiguous to justify the grant of a certificate on the balance of probability”.

Consultations

· Legal – advised that the certificate could be granted for Flats B and C only.  In respect of Flat A the use was discontinued for over 7 weeks between 3rd September 2015 and 15th November 2015 and this gap is too long, is not de-minimis and thus breaks the immunity period. Although there are some breaks in respect of Flat B they are just a few days at a time and over the four year period add up to 32 days which is borderline but on balance acceptable.
· Planning Enforcement – records show that this property was investigated as an unauthorised flat conversion twice, once in August 2006 (06/000395) and again in December 2007 (07/00581).  Both investigations were closed because it was apparent that RBC had been collecting Council Tax on the property as Flats A, B and C since May 2002.

· Council Tax – records show this property consists of three separate self-contained flats and all banded for council tax purposes since at least 02.05.2008.

· Electoral Registration – records show 3 units from 2013.
Submitted evidence
The applicant submitted the following plans and evidence:

Location Plan

Site Layout

Reading Estate Agent property details – including floor plans

Statutory Declaration (including floor plans) 

Letter from tenant of Flat A advising occupation on 24/05/2016 to present (previously occupying Flat B from 24/05/2015 to 24/05/2016)

Flat A (first floor flat)

Assured Shorthold Tenancy Agreement for 12 months from 01/06/2013.

Assured Shorthold Tenancy Agreement for 12 months from 15/11/2015.

Reading & West Berkshire Magistrates Court – Summons for non-payment of Council Tax dated 1st September 2015 (Flat A only).

Assured Shorthold Tenancy Agreement for a period of 12 months from 24/05/2016.

Flat B (previously the garage)

Information relating to payments for Flat B (dated 01/10/2004 to 01/11/2004).

Council Tax Bill dated 26th February 2006 (Flat B only).

Assured Shorthold Tenancy Agreement for 12 months from 15/12/2012.

Assured Shorthold Tenancy Agreement for 12 months from 24/05/2015.

Assured Shorthold Tenancy Agreement for 12 months from 04/06/2016.

Information relating to payments for Flat B (dated 15/05/2017 to 12/06/2017).

Letter from Reading Borough Council re: housing benefit dated 05/01/2017.

Letter from Reading Borough Council re: housing benefit dated 03/05/2017.

Letter from Reading Borough Council re: housing benefit dated 05/05/2017.

Assured Shorthold Tenancy Agreement for 6 months from 01/03/2018.

Information relating to payments for Flat B (dated 22/01/2018 to 12/02/2018).

Flat C (ground floor flat) 

Council Tax Bill dated 27th February 2006 (Flat C only).
Information relating to payments for Flat C (dated 23/08/2004 to 25/10/2004).
Assured Shorthold Tenancy Agreement for 12 months from 12/01/2013.

Letter from existing tenants dated 03/08/2018 stating occupation from 12/01/2013.

Analysis of Evidence
As mentioned above the applicant has amended the certificate which now relates to Flat B and Flat C only.  Flat A (first floor 2 bedroom flat) has been removed from the certificate.  The applicant has amended the lawful development certificate to establish the use of the property as 2 flats (Flat B 1 x 1 bedroom and Flat C 1 x 1 bedroom both ground floor) has been ongoing for more than 4 years.   

The relevant time period is 12th April 2014 to 12th April 2018.

The applicant has submitted evidence in the form of a Statutory Declaration, tenancy agreements and tenancy associated documents that cover the relevant time period.  Although the LPA has evidence of its own to show the use of the property as 3 flats the use of Flat A was discontinued for 7 weeks between 3rd September 2015 and 15th November 2015 and this gap is too long, is not de-minimis and thus breaks the immunity period.  Officers are therefore satisfied that the evidence provided is sufficient to show the property has been used as 2 flats (Flat B 1 x 1 bedroom and Flat C 1 x 1 bedroom, both on the ground floor) for more than 4 years.
Having regard to the foregoing it is considered, on the balance of probability, that the property known as 6 Savernake Close, Tilehurst, Reading, RG30 4LY has been in use as 2 flats (Flat B 1 x 1 bedroom and Flat C 1 x 1 bedroom, both on the ground floor) for a period in excess of 4 years.  In these circumstances, it is considered appropriate to grant a certificate of Lawfulness to that effect.  

Recommendation – Grant Certificate
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