Delegated Application Report





Target Date: 12/07/2018



Extended Target Date:  21/12/2018



Address:  Flat 1, 44 Addington Road, Reading
Application No: 180154/CLE
Proposal: Certificate of lawfulness for the existing use of the first floor of the building as a one bedroom flat

Case Officer: Claire Ringwood

Site Description

The application site is a two storey end of terrace building with a two storey rear gable and a single storey rear extension on the corner of Addington Road and Hatherley Road.  The main entrance to the flat is from Hatherley Road and there are external stairs up to the first floor.  The flat has access to the rear garden area.  The ground floor is an office.  The surrounding area is predominantly residential.  
A site visit undertaken by the planning officer on 6th July 2018 appears to show that the first floor flat was in the configuration shown on the floor plan submitted on 17th May 2018.

The Certificate relates only to the first floor self-contained flat and not the ground floor office.
Description of Use or Development

Certificate of lawfulness for the existing use of the first floor of the building as a one bedroom flat.
Relevant Planning History

None.
Relevant Planning Policy and Guidance

Section 10 of the Planning and Compensation Act 1991 established a procedure that enables anyone who wishes to do so, to apply to the local planning authority to determine whether a proposed use or operation, or an existing operational development or an existing use of land, or any other matter constituting a failure to comply with any condition or limitation subject to which planning permission has been granted, is lawful, and if so, be granted a certificate to that effect.

A Lawful Development Certificate is a legal document stating the lawfulness of past, present or future development. If granted by the local planning authority, the certificate means that enforcement action cannot be carried out to the development referred to in the certificate. However, the certificate will not protect from enforcement action by the planning authority if the specified use or development is then changed 'materially' without a planning application for it. 

The certificate is not a planning permission. The planning merits of the use, operation or activity in the application are not relevant. The issue of a certificate depends entirely on factual evidence about the history and planning status of the building or other land and the interpretation of any relevant planning law or judicial authority. The responsibility is on the applicant to provide evidence to support the application. 

The NPPG states that “The applicant is responsible for providing sufficient information to support an application.  In the case of applications for existing use (section 191 of the Town and Country Planning Act 1990), if a local planning authority has no evidence itself, nor any from others, to contradict or otherwise make the applicant’s version of events less than probable, there is no good reason to refuse the application, provided the applicant’s evidence alone is sufficiently precise and unambiguous to justify the grant of a certificate on the balance of probability”.

Consultations

· Legal – it is for the applicant to prove 4 years continuous use of the flat as an independent dwelling i.e. not connected to the office and I am not satisfied that the case is made out on the submission of evidence submitted.

· Planning Enforcement – no records.
· Environmental Health – no comments at the time of writing.
· Council Tax – records of a first floor flat since at least 01.04.1997.
· Electoral Registration – records show a flat from 2005.
Submitted evidence
The applicant submitted the following plans and evidence:

Location Plan.

Floor Plan. 
Section of a legal agreement and land registry plan.

Letter and invoice from Cooper Son & Caldecott Solicitors dated 14th April 1994 with regards to charges in connection with a tenancy agreement for the flat.
Nationwide FlexAccount Statement addressed to tenant dated 24th January 2009.

TalkTalk bill addressed to tenant dated 01/07/2009.

AA Contents Insurance letter addressed to tenant dated 26th March 2013.

Council Tax Bill dated 7th March 2016 – refers only to 44 Addington Road.
Letter from Reading Borough Council Residents Parking Permits addressed to tenant dated 9th January 2017.

TV Licensing letter addressed to tenant dated 8th June 2018.
Letter from tenant dated 20th August 2018 confirming they have occupied the first floor from 25th January 2014 to 25 January 2018 and that they remain at the property.

Thames Water bill addressed to tenant for dates 1st April 2018 to 31st March 2019.

Bank statements from applicant showing rental payments for December 2013, January 2014, January 2015, October 2015, February 2016, September 2016, March 2017, April 2017, October 2017 and January 2018.

Analysis of Evidence
The applicant has submitted a lawful development certificate to establish the use of the first floor of the building as a 1 bedroom self-contained flat has been ongoing for more than 4 years.   

The relevant time period is 25th January 2014 to 25th January 2018.

The applicant has submitted various forms of evidence dating back from 1994 showing the use of the first floor of the building as a one bedroom flat.  However the applicant has failed to provide sufficient evidence showing a continuous four year use including the last time period from 25th January 2014 to 25th January 2018.  The applicant has been advised to submit additional information such as a statutory declaration and a copy of a current tenancy agreement but has refused to do so as they feel enough evidence has been provided.  Following consultation with the Council’s Legal advisor it is considered that insufficient documentary evidence has been submitted for the certificate to be granted.
The applicant has stated that the Council are being deliberately obstructive when all they are trying to do is secure a parking permit for the tenant.  The submission of a lawful development certificate is a legal document that, if granted, establishes an existing use.  It is not a way of obtaining a parking permit and the granting of a certificate does not automatically entitle the applicant to a parking permit.  This is a separate matter that needs to be taken up with the Parking Service.

The applicant has also not been asked to provide anything different than what would be required for any other lawful development certificate but refuses to co-operate.  The applicant is questioning why the Council are requesting a tenancy agreement.  Tenancy agreements alone are not sufficient evidence however a tenancy agreement(s) would be considered strong evidence alongside a formal statement or statutory declaration from the owner and /or the tenant and the other evidence already submitted.  The fact that Council Tax has been paid on the property is not sufficient evidence.
The PPG makes the position clear on how the evidence submitted is to be considered. It says:-

“In the case of applications for existing use, if a local planning authority has no evidence itself, nor any from others, to contradict or otherwise make the applicant’s version of events less than probable, there is no good reason to refuse the application, provided the applicant’s evidence alone is sufficiently precise and unambiguous to justify the grant of a certificate on the balance of probability”.
The law on applications for existing use certificates is clear and in relation to the submitted application it is incumbent on the applicant to prove, on the balance of probabilities, that the first floor of the property had an existing lawful use as a one bedroom flat for the relevant time as noted above. The applicant’s evidence alone is not sufficiently precise and unambiguous to justify the grant of a certificate on the balance of probability and consequently the application will be refused for the reason set out below. 
Recommendation – Refuse Certificate

Reason for refusal:
The applicant has not provided sufficient evidence or other information that satisfies the Local Planning Authority that the use of the first floor of the building as a 1 bedroom self-contained flat has been ongoing for more than four years.  It follows that there is no justification to grant the certificate of lawfulness applied for by the applicant. 
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