
DELEGATED CLP APPLICATION REPORT

Ward: Kentwood

App Ref: 181019/CLP
Address: 16 Armour Road, Tilehurst, Reading, RG31 6HN
Proposal: Application for a Lawful Development Certificate to establish if when completed in accordance with the planning consent any internal sub-divisions of the dwellings would require planning permission to be granted. . 
Case Officer: Julie Williams
Applicant: Irongate Property Management Ltd
Date received (valid from): 13 June 2018

Target Decision date: 8 August 2018


Introduction & Background

The development that this application refers to is now completed but not occupied.  It was allowed by appeal on 5/9/2013 following refusal of planning application 12/00921/FUL – 120880 (appeal reference APP/E0345/A/13/2191774).  The appeal allowed the demolition of the B1 industrial unit and its replacement with three 1-bedroom houses and one 2-bedroom house with parking, bin & cycle stores.    

This application has been submitted to establish if internal sub-divisions of the properties once completed would require planning permission.  
Relevant Planning History 
Further to the allowed application referenced above an application to discharge planning conditions was submitted – ref: 141988 and the decision letter eventually issued on 25 August 2016 to confirm that most of the information provided was acceptable.  

However, the site was not completed as shown on these approved plans.  An Enforcement Notice was served to require compliance with the approved plans in terms of the internal layout and soft and hard landscaping and an appeal against this notice has been submitted. 
On 4th June 2018 the agent emailed to confirm that internal walls had been removed to enable the development to comply with the number of rooms aspect of the approved plans.
Application 180780 was submitted for an NMA to change the approved landscaping plans to allow the tarmac surfacing of the forecourt area to be retained.  This amendment was not agreed and the decision issued on 9 July 2018.
Consultations:

Legal Services: 

I have received Opinion of Counsel from Chris Keen. I agree with the conclusions as they relate to Condition 16.  
Appraisal

Section 10 of the Planning and Compensation Act 1991 established a procedure that enables anyone who wishes to do so, to apply to the local planning authority to determine whether a proposed use or operation, or an existing operational development or an existing use of land, is lawful, and if so, be granted a certificate to that effect.

The NPPG states that “In the case of applications for proposed development, an applicant needs to describe the proposal with sufficient clarity and precision to enable a local planning authority to understand exactly what is involved. In determining an application for a prospective development under section 192 of the Town & Country Planning Act a local planning authority needs to ask “if this proposed change of use had occurred, or if this proposed operation had commenced, on the application date, would it have been lawful for planning purposes." 

A Lawful Development Certificate is a legal document stating the lawfulness of past, present or future development. If granted by the local planning authority, the certificate means that enforcement action cannot be carried out to the development referred to in the certificate. However, the certificate will not protect from enforcement action by the planning authority if the specified use or development is then changed 'materially' without a planning application for it.  The certificate is not a planning permission. The planning merits of the use, operation or activity in the application are not relevant.
The applicant has submitted a Counsel Opinion which states:

1. The details of hard and soft landscaping works were approved by the Council on 25th August 2016.

2. Approved drawing no. 8307-PL-05 under condition 16 of the Planning Permission provides that: 

(1) The 1 bedroom houses' first floors were to have a single bedroom area together with an en-suite bathroom; 

(2) The 2 bedroom house’s first floor provided for 2 bedrooms together with en-suite bathroom and a separate bathroom. 

3. The Development as constructed does not comply with the approved plans, in particular drawing number 8307-PL-05 Rev A. In summary, the Development has been constructed with each house having an additional room (to be used as a study room, although described by the Council as an “additional bedroom”). In particular: 

(1) The 1 bedroom houses' first floors have a smaller bedroom area, a study room area, an en-suite bathroom and a separate bathroom. The creation of the study room area and bathroom were effected by the insertion of stud walls (i.e. a non-structural alteration) thereby reducing the larger bedroom area detailed on the approved plans. 

(2) The 2 bedroom house’s first floor has two bedrooms (albeit that one bedroom is now smaller caused as a result of the creation of a study area, again the result of the insertion of non-structural stud walls) and an en-suite bathroom and a separate bathroom. 

The applicant has removed the “non-structural stud walls” to revert the dwellings back to the number of bedrooms as shown on the approved plan but is now seeking confirmation that once occupied the dwellings could either have these stud walls reinstated or be sub-divided to any configuration without first seeking planning permission. 

It is accepted that inserting or removing internal walls or increasing the number of rooms or bedrooms in a house are categories of work that do not amount to ‘development’ as set out in section 55(2) of the Town and Country Planning Act 1990. 

Section 192 of the Town & Country Planning Act 1990 requires a local planning authority to ask “if this proposed change of use had occurred, or if this proposed operation had commenced, on the application date, would it have been lawful for planning purposes."  On the application date the dwellings were in accordance with the approved plans but although not occupied they were completed and ready for occupation as residential dwellings. They had been marketed as such. A residential use had thus commenced. 
RECOMMENDATION:

1. As the applicant has complied with Condition 16 and is taking measures to comply with the approved plans in terms of the landscaping and there are no restrictions imposed by the Planning Inspector’s Appeal Decision to prevent internal alterations being carried out any internal alterations would not constitute “development” as described in Section 55(2) of the T&CPA 1990 and a Certificate can be issued in the terms applied for. 


