


DELEGATED APPLICATION REPORT – CERTIFICATE OF LAWFULNESS 

APPLICATION NO: 190880/CLE
ADDRESS: 29 Craig Avenue, RG30 2PJ
CASE OFFICER: Alison Amoah
DESCRIPTION OF USE OR DEVELOPMENT: Certificate of Lawfulness for existing use as 2 flats.
Target Expiry: 24th July 2019

SITE DESCRIPTION:
The application site is a two storey mid terrace property on the southern side of Craig Avenue. The immediate surrounding area is predominantly residential.  

A site visit undertaken on 13th March 2019 (for the previous, now withdrawn, CLE 190259) confirmed the following:

1) The ground floor flat, accessed from the front of the property, is an independent flat.  It has one bedroom, with ensuite shower room, living room and kitchen with access to the rear garden and a toilet accessed from the outside only.
2) The first floor flat, accessed from the front of the property, is an independent flat.  It has one bedroom, living room, bathroom and kitchen.

Planning Officer note: It should be noted that this is a resubmission of the CLE 190259.  All the evidence has been re-used, but the submission date for this new CLE ensures that it is over 4 years since the applicant started renting the flats, i.e. since March 2015.  Please see Legal comments below.  No further consultation has been undertaken and no further evidence requested.  The consultation responses below are as originally provided.

SITE HISTORY:
08/01662/CLE (081588) – CLE for existing use as two separate flats – refused 27th February 2009 for the submission of insufficient evidence.
190259/CLE - Certificate of Lawfulness for existing use as 2 flats – Withdrawn 31/5/19 – this was following advice from Legal that although the evidence was satisfactory the CLE had been submitted a month too early, i.e. February 2019, with firm evidence from March 2015.

POLICY GUIDANCE:
Section 10 of the Planning and Compensation Act 1991 established a procedure that enables anyone who wishes to do so, to apply to the local planning authority to determine whether a proposed use or operation, or an existing operational development or an existing use of land, or any other matter constituting a failure to comply with any condition or limitation subject to which planning permission has been granted, is lawful, and if so, be granted a certificate to that effect.

A Lawful Development Certificate is a legal document stating the lawfulness of past, present or future development. If granted by the local planning authority, the certificate means that enforcement action cannot be carried out to the development referred to in the certificate. However, the certificate will not protect from enforcement action by the planning authority if the specified use or development is then changed 'materially' without a planning application for it. 

The certificate is not a planning permission. The planning merits of the use, operation or activity in the application are not relevant. The issue of a certificate depends entirely on factual evidence about the history and planning status of the building or other land and the interpretation of any relevant planning law or judicial authority. The responsibility is on the applicant to provide evidence to support the application. 

The NPPG states that “The applicant is responsible for providing sufficient information to support an application.  In the case of applications for existing use (section 191 of the Town and Country Planning Act 1990), if a local planning authority has no evidence itself, nor any from others, to contradict or otherwise make the applicant’s version of events less than probable, there is no good reason to refuse the application, provided the applicant’s evidence alone is sufficiently precise and unambiguous to justify the grant of a certificate on the balance of probability”.

SUBMITTED EVIDENCE:
The applicants have submitted the following information/evidence in support of their application, all received 29th May 2019:
1) Ground Floor Flat – Drawing no: 0001 [including location plan]
2) First Floor Flat – Drawing no: 0001 [including location plan]
3) Letter dated 25th May 2019 from Mr & Mrs Dale (applicants) to confirm that the property was purchased in January 2015 and it was two flats at that time and has been since.  The property was upgraded and the first tenants were from March 2015 and have been the same since then.  A rent increase in 2017 led to a further tenancy agreement being signed. New tenancy agreements are not issued at the end of the contracts and tenants go onto rolling contracts/ periodic tenancy agreements.  New agreements are issued when the rent changes. 
4) Email from Reading Borough Council dated 6th July 2017 confirming that there had been two flats on the list since October 11th 1996.
5) Letter dated 17th February 2015 from Mr & Mrs Dale (the owners) to the water company confirming water usage since purchase.
6) RES Group Fire Protection Engineers – Fire Extinguisher Maintenance record, dated 3/11/2015
7) Council Tax bill 2014/15 for Ground Floor Flat, dated 16th March 2015
8) Council Tax bill 2014/15 for First Floor Flat, dated 16th March 2015 [handwritten note stating it had been empty since 14/9/14]
9) Martin Pole Estate Agent details for the auction of the property and including the description “divided, and most recently occupied as two flats…”
10)  Assured Shorthold Tenancy Agreement dated 7th March 2015 - for Ground Floor Flat
11) Assured Shorthold Tenancy Agreement dated 7th March 2015  -  for First Floor Flat
12) Assured Shorthold Tenancy Agreement dated 3rd April 2017 for period from 7th May 2017 - for Ground Floor Flat
13) Assured Shorthold Tenancy Agreement dated 3rd April 2017 for period from 7th May 2017 - for First Floor Flat

RESPONSE TO CONSULTATIONS – (as provided for 190259/CLE):
Legal – Legal were originally consulted on 13th May 2019 via email and their response was as follows (rec 21/5/19):

Further to our telephone conversation I write to confirm that there is insufficient direct evidence to confirm that this property has been in use as two flats for the requisite period of 4 years dating back to 13th February 2015. The evidence before the Applicants purchase is not sufficient and of course there was a lengthy period of non-occupation between January 2015 and early 7th March 2015.

The application is thus premature and I suggest is withdrawn and re-submitted using the same supporting information with confirmation (or otherwise) that the existing tenants remain in occupation. If that occurs and the tenants remain the same (or there are new tenants) I will be recommending approval.

Enforcement – Investigated in January 2007 and found that flat conversion was taking place at the time.  It would appear that the use as 2 flats has been ongoing for 12 years. (Ref: 07.00015)

Planning Officer note: The officer report for the previous CLE (08/01662/CLE in 2008) stated that the enforcement file was opened in January 2007 “further to the first floor tenants complaining that the property was being changed from a HMO to self-contained flats.  However, the file was subsequently closed, as it was not considered expedient to take enforcement action in this instance.  It is evidence form the file that this decision was based on information from the Council Tax team that suggested the property had been divided into flats for more than four years.”

Council Tax – Confirmed that the Council Tax records show there have been two separate flats as listed in the Council Tax list and banded since at least -01.04.1997.

Electoral Services – Have records dating back to 2005 for two flats, with residents registered on the electoral roll up to 2015.

ANALYSIS OF EVIDENCE:
The applicant has submitted a lawful development certificate to establish the use of the property for two one bedroom flats at ground and first floor, which has been ongoing for more than 4 years.   

The tenancy agreements are from March 2015, following a period of vacancy from January 2015 whilst the property was being renovated by the owners immediately following their purchase of the property.  Although the tenancy agreements do not cover a continuous period the Applicant has advised that as the agreements are assured shorthold that after the first 6 month period these become rolling tenancies and new ones are only issued if there are new tenants and/or the rent increases.  The names on the agreements are consistent with this.  

At the time of purchase the estate agent details confirm that the property had last been used as two flats, although the flats were vacant at the time of purchase.  The Council Tax bills for the flats identify them as “empty unoccupied and unfurnished”.

The Council Tax records do suggest that the property has been in use as two flats since prior to 2015. 

Having regard to the foregoing it is considered, on the balance of probability, that the property known as 29 Craig Avenue (ground and first floor flats),  Reading, RG30 2PJ has been in use as for two one bedroom flats for a period in excess of 4 years. In these circumstances, it is considered appropriate to grant a certificate of Lawfulness to that effect.  

It is considered that the evidence provided by the applicant and further supported by responses to consultation demonstrates that Section 191 of the Town and Country Planning Act 1990 (as amended) and the requirements of Circular 10/97 'Enforcing Planning Control: Legislative Provisions and Procedural Requirements' Annex 8 - Lawfulness and the Lawful Development Certificate are met.  Therefore the Local Planning Authority will, on this occasion, issue the applicant with a Certificate of Lawfulness for the existing use, as marked in black on the attached Plan.

RECOMMENDATION:

GRANT Certificate. 
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