
DELEGATED APPLICATION REPORT

Ward: Battle

App Ref: 191159/VAR
Address: 435 Oxford Road, Reading, RG30 1HD
Proposals: The application seeks to amend condition 1 such that the premises may remain open for the preparation or sale of food until 1am each day (03/00672/VARIAT) 
Case Officer: Tom French
Applicant: San Int Trading Ltd
Date received (valid from): 15 July 2019      Target Decision date: 9 September 2019 but extended to 20 December 2019.


1.
INTRODUCTION and PROPOSAL
The property is a mid terrace property within the Oxford Road West District Shopping Area and has been in use as a takeaway since 2003.  
The application seeks to amend condition 1 of (03/00672/VARIAT) such that the premises may remain open for the preparation or sale of food until 1am each day.  
The applicant submitted a statement to explain that in recent years the premises has been operated by “Farmhouse Pizzas” who had been trading routinely up to 3am most nights.  This was in breach of Licensing controls and this came to a conclusion this summer when the operator was granted a new premises license to open every day of the week up to 1am subject to planning permission also being granted for the change in opening times.  Clearly the use had also been operating in breach of the amended opening times condition.
2. RELEVANT PLANNING HISTORY 

03/00299/FUL/RL for a Change of Use (A1 to A3) proposal, for a delicatessen with seating area for consumption o f food on the premises
03/00672/VARIAT ADDRESS 435 Oxford Road - an application to amend condition 4 attached to the previous planning permission to extend the opening times
3.
CONSULTATIONS

The following addresses were consulted by letter.
4 Ormsby Street, Reading, Berkshire, RG1 7YR

Flat 2, 263 Oxford Road, Reading, RG1 7PY
Flat 1, 263 Oxford Road, Reading, RG1 7PY

10a Ormsby Street, Reading, RG1 7YR

6 Ormsby Street, Reading, RG1 7YR
263 Oxford Road, Reading, RG1 7PY
267-271 Oxford Road, Reading, RG1 7PY
No letters of representation have been received. 

Environmental Protection officers advised that a noise assessment should be provided to verify that the extended hours would not cause a nuisance.  Officers negotiated with the applicant and EP officers on their positions on this matter with the outcome as shown on the following appraisal.  
4. Equality Act 2010:

In determining this application the Council is required to have regard to its obligations under the Equality Act 2010. However, there is no indication or evidence (including from consultation on the application) that the protected groups identified by the Act have or will have different needs, experiences, issues and priorities in relation to this particular planning application.  Therefore in terms of the key equalities protected characteristics it is considered there would be no significant adverse impacts as a result of the development.

5. LEGAL AND PLANNING POLICY CONTEXT

Section 38(6) of the Planning and Compulsory Purchase Act 2004 requires that proposals be determined in accordance with the development plan unless material considerations indicate otherwise.  Material considerations include relevant policies in the National Planning Policy framework (NPPF) - among them the 'presumption in favour of sustainable development'. The following local and national planning policy and guidance is relevant to this application:

National Policy

National Planning Policy Framework 

National Planning Practice Guidance

Reading Borough Local Plan (2019)
CC8: Safeguarding Amenity 
EN17: 
Noise Generating Equipment

RL3: 
Vitality and Viability of Smaller Centres

6.
APPRAISAL

Safeguarding Amenity

The main policy consideration in this case is Policy CC8: Safeguarding Amenity.  This policy states that “Development will not cause a significant detrimental impact to the living environment of existing or new residential properties, in terms of” the following - among a number of possible nuisances:

· Noise and disturbance;

· Artificial lighting;

· Vibration;

· Dust and fumes;

· Smell; 

· Crime and safety.

Extending the opening hours has the clear potential of harming amenity through nuisance associated with the A5 use by prolonging the duration of that nuisance.  The determination of the application has been prolonged by environmental protection officers insisting on a noise assessment being carried out to establish what specification of equipment or other measures would be needed to mitigate the nuisance that could arise from the take-away use opening later into the evening. This has been countered by the applicant’s agent on the basis that the premises has already been operation to 3am in the morning and without complaint from neighbours so this is evidence that the existing measures are adequate. 

The concern that the planning officer has is that the planning permission runs with the land and is not specific to the current applicant.  For planning permission to be granted for an A5 use operating to 1am we need to be reassured that the conditions imposed can make sure that any proprietor can comply with them and they can be enforced. 

In this case the fact that the use has been operating well beyond 1am until the Licensing investigation without complaint the applicant suggests is evidence that there has been no nuisance caused.  An alternative on this point might be that given the active nature of Oxford Road with 24 hours bus services and Tesco Store close by the ambient noise levels are already high so probably hard for a resident to be clear on the source of a nuisance.  It is however a material consideration that the Licensing process yielded no objections and was eventually conditionally approved, with the opening times reduced from 3am to 1am, on advice from the Thames Valley Police representative.  Officers are satisfied that with appropriate conditions it would be possible to ensure that any A5 operator at the premises would be required to operate in a responsible way – as specified by the terms of the license. 

At appeal decisions it has been accepted that planning conditions could be applied to satisfactorily guard against potential odour or noise nuisance. As such, this stance would be reasonable given the current situation of kitchen equipment already installed.  With the recommended conditions officers are satisfied that relevant policies set out above are met.

Procedural Matters
On consideration of the original planning permission and first variation application it is apparent that the first permissions is confusing and the second variation permission is not as it should be.  The description of the development on these previous decisions is for “change of use from A1 to A3 – vegetarian Indian Delicatessen with seating area for eating purchases on the premises”.  However, condition 5 of the original consent makes clear that only take-away use should occur. 

To remedy this and to bring the permission up to date it is therefore proposed by the planning officer that the description of development is changed to:

“Continued use of the ground floor premises as an A5 (Take-Away) use, as granted by application reference 03/00299/FUL, but with a variation to condition 4 (opening times)”. 
With the passage of time there have been changes to the Use Classes Order, the General Permitted Development Order and the local development plan.  It makes sense therefore that if a new permission is issued it is up to date in all respects.  In granting permission under Section 73 the LPA can add, amend or remove conditions as appropriate and therefore these are the recommended draft conditions: 
Conditions based on 03/00299
Condition 1 – Ventilation/filtration 
Suitable ventilation and filtration equipment shall be installed to suppress and disperse fumes and/or smell created from the cooking operations on the premises. The equipment shall be effectively operated and maintained in accordance with manufacturer's instructions for as long as the proposed use continues. Details of any new equipment shall be submitted to the local planning authority for approval in writing prior to the equipment being installed.  Details to include outlet height.  

REASON: to ensure that the use has adequate ventilation equipment to ensure that neighbouring properties are not unreasonably polluted by odours from the use and to protect the general environment in accordance with Policy CC8 of the Reading Borough Local Plan 2019.

Condition 2 – Waste/litter

Within one month of this decision being issued details of a waste and litter control strategy including staff training and customer awareness measures shall be submitted to and approved in writing by the Local Planning Authority. The approved measures within the strategy shall be implemented within one month of that approval and be permanently retained and maintained thereafter.

REASON: To safeguard the amenities of the adjoining premises and the area generally, in accordance with Policy CC7 and EN16 of the Reading Borough Local Plan 2019.
Condition 3 – Noise attenuation
Within 1 month of this decision being issued a detailed noise and odour management and maintenance plan to include scaled plans, odour and noise control specifications shall be submitted to and approved in writing by the Local Planning Authority. Reference shall be made to the DEFRA guidance on the Control of Odour and Noise from Commercial Kitchen Exhaust Systems (Jan 2005) when assessing potential sources of nuisance and selecting appropriate control methods. Thereafter, the approved noise and odour management and maintenance plan shall be adhered to unless otherwise agreed in writing by the Local Planning Authority.

REASON: These details are required due to insufficient information being contained within this submission and to safeguard the amenity of adjoining properties and to protect the general environment in accordance with Policy CC8 of the Reading Borough Local Plan 2019.

Condition 4 – opening hours
The premises shall not be used for the preparation or sale of food or by members of the public outside the hours of 0800 am to 0100 am on any day of the week including Bank Holidays. 

REASON: In order to protect local residents from unreasonable disturbance arising from the use in accordance with Policy CC7 and CC8 of the Reading Borough Local Plan 2019.
Condition 5 – Restriction of use to take-away only deleted 

Reason:  With A5 use being introduced in Use Classes Order and PD rights given to change from A5 to other A retail uses this condition is not justified. 

Condition 6 – Noise attenuation measures deleted

Reason – addressed by redrafted condition 3 above.

Condition 7 – level access deleted

Reason – access covered by building regulations. 

7. CONCLUSION  
The proposed change to opening times has been assessed and subject to the above conditions is considered to be in accordance with the above relevant policies and planning permission can be granted. 

8.0
RECOMMENDATION – GRANT VARIATION

