Delegated Application Report

Address: 3 Palmer Park Avenue

Application No: 211205/CLE

Proposal: Certificate of Lawfulness for Existing use as a 7 person, 7 bedroom HMO (Sui
Generis)

Agreed Target Date: 01/10/21

Case Officer: Connie Davis

Introduction & Proposal

The application site is a 3 storey property situated within a terrace of houses on the
southern side of Palmer Park Avenue, an unclassified road between Wokingham Road to
the west and Culver Lane to the east.

The surrounding area is predominantly residential but with some commercial units.

The Certificate seeks to confirm that the property has been in use as a 7 person/ 7 bedroom
HMO (Sui Generis use). In order for the certificate to be granted, it needs to be
demonstrated that the building has been in this use for a continuous period of 10 years.

Relevant Planning History:

210425/HPA - Rear extension measuring 5.335m in depth, with a maximum height of

3.6m, and 3.0m in height to eaves level. Notification of the construction of an extension
under class A Part 1 of Schedule 2 of the Town and Country Planning (General Permitted
Development) (England)Order 2015 - Prior Approval Not Required

Officer comment: Floor plans have been submitted alongside this application to show
the layout of the HMO, but do not show the extension approved under the above
application. This is considered acceptable as the extension has not been in existence
for the relevant 10 years (and may still not be if works have not commenced).

Relevant Planning Policy & Guidance:

Annexure 8 "Lawfulness and the Lawful Development Certificate” of Planning Circular 10/97
‘Enforcing Planning Control: Legislative Provisions and Procedural Requirements” sets out
the procedure for assessing applications for certificates of lawfulness:

Section 191(1) of the 1990 Act enables anyone to apply to the LPA for a decision on whether
a specified existing use, operation, or failure to comply with a planning condition or
limitation, which has already been carried out on land, is lawful for planning purposes.

The onus of proof in a LDC application is firmly on the applicant. Subsection (4) of section
191 provides that if, on an application under the section, the LPA are provided with
information satisfying them of the lawfulness, at the time of the application, of the use,
operations or other matter described in the application, or that description as modified by
the LPA or a description substituted by them (see paragraph 8.35 below), they shall issue a
certificate to that effect; and, in any other case, they shall refuse the application’.

Para 8.3 states, ‘by virtue of section 191 (2), uses and operations are "lawful” if no
enforcement action may be taken against them and they are not in contravention of any
enforcement notice which is in force. And, by virtue of section 191(3), a failure to comply



with any condition or limitation subject to which planning permission has been granted is
"lawful” if the time for taking enforcement action in respect of the failure has expired and
it does not constitute a contravention of any enforcement notice or breach of condition
notice which is in force.’

Consultation Responses:

Planning Enforcement: No dealings with this property.

Electoral Registration:

Year No. of electors
2021
2020
2019
2018
2017
2016
2015
2014
2013
2012
2011
2010
2009
2008
2007
2006
2005
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Council Tax: Our records show this property is banded as a single dwelling since at least
01.04.1997. This property has continued to be let out to various groups of tenants, as the
tenants are on a joint tenancy agreement we do not class this property as a HMO for C/Tax
purposes.

Legal: On balance, the evidence submitted seems to support the claim that the use of the
aforementioned dwelling known as 3 Palmer Park has materially changed to that of an sui
generis House in Multiple Occupation for seven people and a certificate should be issued.

Submitted Evidence

Start Date End Date Number of Other
occupiers information

1* November 2009 30" June 2010 7 Letter from
managing agent
(Space)
confirming
tenancy
agreement/
number of
occupiers




1%t July 2010

30™" June 2011

Letter from
managing agent
(Space)
confirming
tenancy
agreement/
number of
occupiers

15t July 2011

30th June 2012

Letter from
managing agent
(Space)
confirming
tenancy
agreement/
number of
occupiers

1%t July 2012

30" June 2013

Letter from
managing agent
(Adam Estates)
confirming
tenancy
agreement/
number of
occupiers

1%t July 2013

30" June 2014

Letter from
managing agent
(Space)
confirming
tenancy
agreement/
number of
occupiers

1%t July 2014

30™ June 2015

Letter from
managing agent
(Adam Estates)
confirming
tenancy
agreement/
number of
occupiers

1 July 2015

30" June 2016

Letter from
managing agent
(Adam Estates)
confirming
tenancy
agreement/
number of
occupiers

1 July 2016

30" June 2017

Letter from
managing agent
(Cintra Estates)
confirming
tenancy
agreement/




number of
occupiers

1%t July 2017 30" June 2018 7 Letter from
managing agent
(Adam Estates)
confirming
tenancy
agreement/
number of
occupiers

1%t July 2018 30" June 2019 7 Letter from
managing agent
(Space)
confirming
tenancy
agreement/
number of
occupiers

15t July 2019 30" June 2020 7 Letter from
managing agent
(Cintra Estates)
confirming
tenancy
agreement/
number of
occupiers

1%t July 2020 30" June 2021 7 Letter from
managing agent
(Adam Estates)
confirming
tenancy
agreement/
number of
occupiers

Received 22" July 2021 and 7*" September 2021

901 31 - 1:500 Block Plan

901 30 - 1:100 Existing Floor Plans
Planning Statement

1:1250 Location Plan

Application Form

Received 22" July 2021

Assessment:

In order to grant a Certificate of Lawfulness for existing use as a 7 bedroom / 7 person HMO
(Sui Generis use), sufficient evidence must be supplied to confirm that the HMO has been in
this use continuously for a period of 10 years from the date the application was made. The
relevant time period is therefore 20/07/11 - 20/07/21.

Tenancy agreements have been provided for the 10 years in question showing the date of
occupation and the names of occupiers. However, the tenancy agreements are not complete
(ie. they do not contain the signatures of occupiers). Nevertheless, signed letters from



various letting agents over the 10 year period confirming the occupiers/ how many occupiers
were residing in the dwelling have been provided. These support the occupiers in the
tenancy agreements.

One gap in evidence is present; from 1% July 2021 - 20" July 2021. This is due to works being
carried out in the property. In light of the complete evidence being provided for the
remainder of the 10 years (showing 7 occupiers), and the gap only being a couple of weeks,
this is considered de minimis.

The Council does not have any information to contradict or make the applicant’s versions
of events less probable. Whilst the Council Tax team confirm that the property is not
registered as a HMO for Council tax purposes, this is due to the type of agreement that
tenants enter into (a joint agreement). The Council Tax team have confirmed though that
various tenants have resided at the property over the years.

CONCLUSION

In the absence of the information or evidence to contradict or make the applicant’s version
less probable, on balance, it is considered that the premises at 3 Palmer Park Avenue has
operated as a 7 person/ 7 bedroom HMO (Sui Generis use) for a period of 10 years and is
therefore immune to enforcement action. It is therefore considered a Certificate of
Lawfulness for the use of the building as Sui Generis HMO (7 person/ 7 bedroom) should be
granted.

GRANT certificate

1:1250 Location Map (Not to scale)




