


Delegated Application Report				

Target Date: 08/07/2022				Extended Target Date: 22/11/2022

Address: 30 Prospect Street, Caversham, Reading
Application No: 220379/CLE
Proposal: Certificate of lawfulness for existing use as a hot food takeaway - Sui Generis on the ground floor
Case Officer: Claire Ringwood 


Site Description
The application site is a three storey end-terrace building located on the corner of Prospect Street and Chester Street in Caversham.  The entrance into the takeaway shop is via glazed doors at the corner and there is residential on the first and second floors.  The building is within a district Centre as identified within Policy RL1 (Network and Hierarchy of Centres). 

Description of Use or Development
Certificate of lawfulness for existing use as a hot food takeaway - Sui Generis on the ground floor.

Relevant Planning History
07/00183/FUL (Civica Ref: 070013) - Retrospective application for an extractor flue.  Refused 30/07/2007.

This application was submitted in 2007 with the applicant as Go Sing, 30 Prospect Street.  The Design and Impact Statement submitted with the application refers to the business as a Chinese Takeaway on the ground floor with the first and second floors being used as living accommodation.

This application also provided a sales invoice dated 30th May 2007 for the fitting of a silencer (presumably for the extractor flue to which the application related).

Relevant Planning Policy and Guidance
Section 10 of the Planning and Compensation Act 1991 established a procedure that enables anyone who wishes to do so, to apply to the local planning authority to determine whether a proposed use or operation, or an existing operational development or an existing use of land, or any other matter constituting a failure to comply with any condition or limitation subject to which planning permission has been granted, is lawful, and is so, be granted a certificate to that effect.

A Lawful Development Certificate is a legal document stating the lawfulness of past, present or future development. If granted by the local planning authority, the certificate means that enforcement action cannot be carried out to the development referred to in the certificate. However, the certificate will not protect from enforcement action by the planning authority if the specified use or development is then changed ‘materially’ without a planning application for it.

The certificate is not planning permission. The planning merits of use, operation or activity in the application are not relevant. The issue of a certificate depends entirely on factual evidence about the history and planning status of the building or other land and the interpretation of any relevant planning law or judicial authority. The responsibility is on the applicant to provide evidence to support the application.

The NPPG states that ‘The applicant is responsible for providing sufficient information to support an application. In the case of applications for existing use (section 191 of the Town and Country Planning Act 1990), if a local planning authority has no evidence itself, nor any from others, to contradict or otherwise make the applicants version of events less than probable, there is no good reason to refuse the application, provided the applicants evidence alone is sufficiently precise and unambiguous to justify the grant of a certificate on the balance of probability’. 

Consultations
· Legal Services – The certificate can be granted.  The certificate should set the use as hot food takeaway rather than Chinese hot food takeaway as the type of cuisine is not relevant in planning terms.  The certificate should clearly state that it only applies to the use of the ground floor, as we have not been asked to look at the residential uses on the upper floors.
· Planning Enforcement – According to our records (which go back to 2003) we had an investigation under reference number 06/00620 into, 'Chinese takeaway has a new extractor fan which makes a lot of noise'. That investigation was closed on 16/06/2009.
· RBC Consumer Protection – There is currently an open premises at the above address called Go Sing Chinese Takeaway. It is a hot food takeaway and seems to have been since 2006. 
· Environmental Health – no comments to make.
· Council Tax – The business premises on the ground floor has been entitled into the rating list since at least 01.04.1995. The description is shop & premises and showing as being occupied since Sept 2017.
· Electoral Registration – On looking through the electoral register from 2022-2012 we have no 30 Prospect Street on the register. Hence the table shows zero elector through the years. There is a 30A but no electors registered at the property. In 2013 & 2012 there is no 30A on the electoral register either.

Although CLEs require no consultation with neighbours, one neighbour objection was received stating the application is effectively retrospective planning permission and the applicant should have sought planning permission at the appropriate time.  The premises are shabby and bring down the area. The plans fail to indicate any improvement and the premises should be converted to a shop and Prospect Street made pedestrian only.

Planning Officer note:  The LDC submitted relates to the use of the ground floor as a hot food takeaway for the relevant time period.  An LDC is not an application for planning permission and as long as the applicant can provide sufficient evidence to show a continuous use for the relevant time period for the use of the ground floor as a hot food takeaway then the certificate can be granted.  Changes to Prospect Street and the use of the premises are not relevant in the consideration of an LDC.

Submitted Evidence
The agent submitted the following information:

Statutory Declaration 
Received on 17th March 2022

Location Plan 
Received on 21st April 2022
[bookmark: _Hlk71559815]
Existing Floor Plan 
Received on 13th May 2022

Other evidence in the form of invoices and utility bills have also been submitted.  Due to the information within these documents they are listed separately and are confidential. 

Analysis of Evidence
The applicant has submitted a lawful development certificate to establish the use of the ground floor as a hot food takeaway (Sui Generis use) has been ongoing for more than 10 years.   

The relevant time period is 17th March 2012 to 17th March 2022.

The applicant has submitted evidence in the form of a Statutory Declaration, utility bills and various sales invoices.  Although the evidence covers from 2013 the Council have evidence of their own, in the way of information from a previous planning application, planning enforcement history, Business Rates and Consumer Protection, to show that the use as a hot food takeaway which covers the relevant time period.  Officers are therefore satisfied that the evidence provided is sufficient to show that the ground floor of the building has been used as claimed by this application.  

Having regard to the foregoing it is considered, on the balance of probability, that the ground floor of the building known as 30 Prospect Street, Caversham, Reading has been in use as a hot food takeaway for more than 10 years.

Recommendation
Grant Certificate
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