Delegated Application Report				

Address: ‘Sardar Palace’, 149 London Road, Reading, RG1 5DE
Application No: 230070/CLE
Proposal: Certificate of Lawfulness for Existing Use of basement as an HMO
consisting of 6 bedrooms and a communal kitchen, bathroom and boiler/service/washing room
Agreed Target Date: 16/03/23
Case Officer: Connie Davis 

Introduction & Proposal

The application site is a semi-detached, Grade II Listed Building located on the northern side of London Road, a former restaurant that closed in 2012.  The surrounding area is a mix of commercial units, residential dwellings, and to the west is the Royal Berkshire Hospital. In total the building has 22 dwellings (6 of which are in the basement and subject to this application). The remaining 16 have been regularised through a certificate or planning permission has been obtained (see planning history). 

By way of background information, the former restaurant closed in 2012. Staff were employed on work visa in 2007/ 2008 and 6 members of staff lived in the basement (one in each dwelling). The workers were allowed to remain in their basement accommodation after the closure of the restaurant. 

Upon the site visit, it could be confirmed that there is a communal area on the ground floor, with some occupiers of the basement units sharing facilities such as washing machines within communal space. 

The Certificate seeks to confirm that the property has been in use as 6 bedroom HMO. In order for the certificate to be granted, it needs to be demonstrated that the basement has been in this use for a continuous period of 10 years.  

Relevant Planning History:

221278/CLE - Certificate of Lawfulness for existing use of the basement of the
property as 6 self contained studio flats (C3 use) – Application Refused. 

Following this refusal, a Planning Contravention Notice was issued to gather more information on the occupation of the basement.

170070/LBC - Conversion of vacant A3 restaurant into 6 Flats – Application Permitted

161303/FUL - Conversion of vacant A3 restaurant into 6 Flats – Application Permitted

151013/CLE - Certificate of Lawfulness for existing use as 10 self contained flats at first and second floor level – Certificate Granted

Relevant Planning Policy & Guidance:
Annexure 8 "Lawfulness and the Lawful Development Certificate" of Planning Circular 10/97 'Enforcing Planning Control: Legislative Provisions and Procedural Requirements" sets out the procedure for assessing applications for certificates of lawfulness:

Section 191(1) of the 1990 Act enables anyone to apply to the LPA for a decision on whether a specified existing use, operation, or failure to comply with a planning condition or limitation, which has already been carried out on land, is lawful for planning purposes. 

The onus of proof in a LDC application is firmly on the applicant. Subsection (4) of section 191 provides that if, on an application under the section, the LPA are provided with information satisfying them of the lawfulness, at the time of the application, of the use, operations or other matter described in the application, or that description as modified by the LPA or a description substituted by them (see paragraph 8.35 below), they shall issue a certificate to that effect; and, in any other case, they shall refuse the application’.

Para 8.3 states, ‘by virtue of section 191 (2), uses and operations are "lawful" if no enforcement action may be taken against them and they are not in contravention of any enforcement notice which is in force. And, by virtue of section 191(3), a failure to comply with any condition or limitation subject to which planning permission has been granted is "lawful" if the time for taking enforcement action in respect of the failure has expired and it does not constitute a contravention of any enforcement notice or breach of condition notice which is in force.’

Consultation Responses:

Planning Enforcement: There is an open enforcement investigation for the use of the basement for residential purposes. 

Electoral Registration: Electoral register showing 149 London Road as 1-12 flats and a maisonette between 2018 – 2022. 

Council Tax:  Confirmed that there are 6 self-contained studio flats in the basement that are all separately banded for Council Tax purposes since 01/09/2021. They are all let to separate tenants.

Legal: The applicant has failed to illustrate that the property has been in use as a 6 bedroom HMO. The certificate should be refused on this basis. 

Submitted Evidence

• 149 London Road Location Plan SP149-002 rev - (1) 
• 149 London Road Block Plan SP149-001 rev - (1) 
• 149 London Road Existing Plans SP149-003 rev – 
• Application Form 
• Site photographs

Received 20th January 2023

• A package of evidence to provide proof submitted in the form of a Statutory Declaration 

Received 19th January 2023

Assessment:

In order to grant a Certificate of Lawfulness for existing use as a 6 bedroom HMO, sufficient evidence must be supplied to confirm that the basement had been in use as A HMO for a continuous period of 10 years. 

Each flat has a lockable door, its own electricity meter, kitchen facilities and an en suite bathroom, and are banded separately for Council Tax purposes. However it is acknowledged that there are communal areas/facilities (kitchen, bathroom and washing machines). The case of Welwyn Hatfield Borough Council v Secretary of State for Levelling Up, Housing and Communities, Ismail Kabala [2022] EWHC 3175 (Admin) concentrated on the distinction between self-contained flats and a HMO use. The appeal concluded that a building can remain in use as a single dwellinghouse in C4 use, notwithstanding that it includes a mixture of both self-contained and shared residential accommodation.
[bookmark: _Hlk55561301]However this situation is different to the case of Welwyn where the shared facilities were also used by some bedrooms (which definitely weren’t self-contained dwellings) as well as self-contained dwellings. Here all units are self-contained. By analogy, some blocks of flats, for example, have communal facilities for the residents – but that doesn’t make the block an HMO.

Conclusion

The PPG makes the position clear on how the evidence submitted is to be considered. It says:-

“In the case of applications for existing use, if a local planning authority has no evidence itself, nor any from others, to contradict or otherwise make the applicant’s version of events less than probable, there is no good reason to refuse the application, provided the applicant’s evidence alone is sufficiently precise and unambiguous to justify the grant of a certificate on the balance of probability”.

The law on applications for existing use certificates is clear and in relation to the submitted application it is incumbent on the applicant to prove, on the balance of probabilities, that the building had an existing lawful use as a 6 bedroom HMO for a continuous period of 10 years. The applicant’s evidence alone is not sufficiently precise and unambiguous to justify the grant of a certificate on the balance of probability and consequently the application will be refused for the reason set out below. 

Recommendation – Refuse Certificate

Reason for refusal:

The applicant has not provided sufficient evidence or other information that satisfies the Local Planning Authority that the use of the property as a 6 bedroom HMO (C4 use) has been ongoing continuously for at least four years. It follows that there is no justification to grant the certificate of lawfulness applied for by the applicant.
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